NTSB Order No.
EM 43

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD

WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 2nd day of April 1975.
CHESTER R. BENDER, Commandant, United States Coast Guard,
VS.
ADELBERT M M LLS, Appell ant
Docket IME- 36

CPI Nl ON AND ORDER

Appel l ant is seeking review of a decision of the Comrandant?
affirmng the revocation of his seaman's docunent under authority
of 46 U.S.C. 239(b).?2 In the prior action, appellant had appeal ed
to the Commandant (Appeal No. 1985) fromthe initial decision of
Adm ni strative Law Judge Janes M Donahue, issued at the concl usion

Admral O W Siler has succeeded to the office of
Commandant, United States Coast Cuard, during the pendency of
thi s appeal .

246 U.S.C. 239b provides, in relevant part, that:

"The Secretary [of Transportation] may:

...(b) take action, based on a hearing before a Coast Guard
exam ner, under hearing procedures prescribed by the
Adm ni strative Procedure Act, as anmended to revoke the seaman's
docunent of - -

(1) any person who, subsequent to July 15, 1954, and within
ten years prior to the institution of the action, has been
convicted in a court of record of violation of the narcotic drug
|aws of the United States, the District of Colunbia, or any State
or Territory of the United States, the revocation to be subject
to the conviction's becomng final...."

The Commandant, by del egation, exercise the authority of the
Secretary in cases arising under the statute. 49 CFR 1.46(b);
see Commandant v. Snider, 1 N.T.S.B. 2177, Order EM 7, adopted
Sept enber 24, 1969.




of a full evidentiary hearing.® Throughout these proceedings,
appel | ant has been represented by counsel.

The | aw judge found that, on Decenber 18, 1967, appell ant was
the hol der of a seaman's docunent and was convicted in the United
States District Court for the District of Arizona, a court of
record, of violating a narcotic drug law of the United States,
nanely, 26 U S.C. 4744(a). He concluded that, because of this
conviction, the revocation of appellant's docunent (MVD No.
Z-533-34-3534-D2) was required by 46 U S. C. 239b; and therefore
i nposed that sanction.

Two exhibits were offered to prove the conviction, both
certified as true copies of the court's records by the duty clerk
of court.* The first is an indictnent showi ng that appellant was
charged in three counts with (1) snuggling 2 pounds, 10 1/2 ounces
of marijuana into the United States from Mexico, in violation of 21
U S C 176a; (2) being the transferee of this marijuana and havi ng
obtained it w thout paying the tax thereon, violating 26 U S.C
4744(a); and (3) also smuggling seven peyote plants from Mexi co,
thereby violating 18 U S.C. 545. These offenses were alleged to
have occurred at Nogal es, Arizona, on Cctober 3, 1967.° The second
exhibit, entitled "Order of Probation," recites that appellant
appeared with counsel before the court on Decenber 18, 1967, and
that, although pleading "Not Quilty," he was convicted of "unl awf ul
possessi on of mari huana, as charged in CG. 2, and ... snuggling, as
charged in C&¢. 3 of the indictnent."® The inposition of sentence
was suspended and appell ant was placed on probation for 2 years.
The validity and finality of appellant's conviction at the tinme of
its entry, as reflected in these docunents, is unchall enged.

In appellant's brief on appeal, it is contended, however, that
subsequent rulings of the Suprenme Court in other cases involving
marijuana transferees prosecuted for violations under section
4744(a) have invalidated his own conviction thereunder, for

3Copi es of the decisions of the Commandant and the | aw judge
(then acting as "hearing examner") are attached hereto. 5 CFR
930, 37 Fed. Reg. 16787, August 19, 1972.

4 46 CFR 137.20-105; recodified and rei ssued as85. 20- 105.
See 39 Fed. Reg. 3332, 33330, Septenber 17, 1974.

The filing date of the indictnent is Cctober 11, 1967.

5The law judge held that 46 U S.C. 239b was inapplicable to
the third count, since the Coast Guard presented no "scientific
evi dence" that peyote is a narcotic drug.
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purposes of 46 U S. C. 239b. In support thereof, he argues that the
Court recognized a previously unknown defense which has been
applied retroactively to vacate earlier convictions for violating
section 4744(a)’ in virtually all of the Federal judicial circuits,
including the 9th CGrcuit in which he was convicted. He therefore
urges that his sanction should be renoved to avoid "an absurd
result.” Counsel for the Commandant has filed a reply brief
opposi ng such relief.

Upon consideration of the parties briefs and the entire
record, the Board has concl uded that the findings of the |aw judge,
as affirmed by the Conmmandant, are supported by reliable,
probative, and substantial evidence. W adopt their findings as
our own. Moreover, we agree that in the absence of a judicia
decree vacating appellant's conviction, the sanction inposed under
46 U.S.C. 239b is warranted.

The Supreme Court decisions on which appellant relies are
Leary v. United States, 395 U S. 6 (1968)8 reversing a nmarijuana
transferee's conviction; and United States v. Covington, 395 U. S. 57
(1968), the conpanion case. In LEARY, the Court held that the
defendant's privil ege against self-incrimnation was infringed by
the transfer tax provisions of |aw being enforced through section
4744(a)(2), and that his invocation of the privilege, even though
untinmely raised on a nmotion for new trial, "provided a full
defense.” The Covington decision then recogni zed this defense in
affirmng the dismssal of a charge under section 4744(a)(1l) where
the defendant's notion was based on "a substantial risk of
incrimnation had he conplied with... " the related transfer tax
provi si ons.

Ot her cases cited by appellant have involved collateral
attacks on section 4744(a) convictions obtained prior to the Leary
and Covi ngton deci sions, where the self-incrimnation defense had
been waived by a plea of guilty.® In those cases, the rationale

"This section was repealed in 1970 by section 1101(b)(3)(A)
of P.L. 91-513. There is no appeal fromthe Conmandant's hol di ng
that appellant's conviction was not thereby expunged, which is
consistent wth authority. 1A, Sutherland, Statutes and
Statutory Construction 88 23.26 et seq., (4th ed. 1972).

8The following citations, in order of the judicial circuits,
are representative: US. v. Liquor (2 Gr. 1970) 430 F. 22d 842,
cert. den. 402 U. S. 948; Bannister v. US. (3 Cr. 1971) 466 F
2d 1250; Harrington v. US. (5 Cr. 1971) 444 F. 22d 1190; Flores
v. US (6 Cr. 1973) 472 F. 2d 569, expressly overruling prior
decisions of that circuit cited in the Commandant's deci sion;
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for vacating pre-Leary convictions has been that "a guilty plea
entered at a tine when the defendant could not know of the defense,
was not a waiver of it."?®

In our view, these decisions do not denonstrate the invalidity
of appellant's conviction under section 4744(a) but rather that it
may be voidable in the convicting jurisdiction. |Its voidability
woul d depend on the court's determnation of whether he has
asserted the constitutional defense in a tinely fashion and,
per haps, on whether his conviction of the lesser of two charges
involving his marijuana offense and the leniency of his sentence
resulted from plea bargaining. Case law indicates that the
determ nation of these questions in appellant's favor is far from
bei ng preordai ned. 1°

Appel l ant was advised by the initial decision herein to pursue
his remedy in court, seeking to vacate the narcotic drug |aw
convi ction and thereby renove the instant disability. H's counter
argunent is the such a course of action is inconvenient and woul d
be unnecessary for any other purpose. |In our opinion, these were
utterly insufficient as reasons for abandoning an appropriate
procedure provided by Coast Quard regul ations,! or for suspendi ng
the operation of 46 U S. C. 239b.

We disagree with the introductory dictumin the Conmandant's
decision that "Once the charge of conviction for violation of a
narcotics drug |aw has been brought and proof of conviction has
been submtted at a hearing, there is no one, not even the

Santos v. U S. (7 Gr. 1970) 426 F 22d 244, cert. den. 400 U. S.
911; Hupert v. U.S. (8 Cr. 1971) 448 F. 2d 668; Navarro v. U S
(9C r. 1971) 449 F. 2d 113; and Broadus v. U.S. (D.C. Gir. 1971)
450 F. 2d 639.

°Navarro v. U.S., supra.

10_Gaxiola v. U.S. (9 Cr. 1973) 481 F. 22d 383; Gishamv.
US (10 Gr. 1970) 47 F. d 157, cert. den. 400 U. S. 953.

1146 CFR 137.20-190(b), cited by the | aw judge, requires
that: "Wen the proceeding under the provisions of Title 46, U S
Code, section 239b, is based on a narcotics conviction [which has
becone final], rescission of the revocation ... wll not be
consi dered, unless the applicant submts a specific court order
to the effect that his conviction has been unconditionally set
aside for all purposes. The Conmandant reserves the personal
right to make the determ nation in such case.” (See 46 CFR
5.20-190(b), revised as of Cctober 1, 1974.)
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Secretary or the Commandant, who can exercise discretion and do
| ess than revoke the seaman's docunent." The plain | anguage of the
statute refutes this view since it provides that "the Secretary
[and the Commandant, by delegation] may ... take action ... to
revoke ..." Since the permssive word "may" is used instead of the
mandatory "shall,"™ we have previously held that "the fair
inplication to be derived is that such authority was intended to be
exercised as a matter of discretion."?'?

Nonet hel ess, it is apparent to us that the sanctioning power
was particularly designed for application to a conviction such as
appel lant's for his offense involving the unl awful possession of a
very |arge amount of nmarijuana. This is also borne out by his
testinmony at the hearing, wherein his sole excuse was that he was
procuring it at the request of his <college professor for
distribution to "around 30" of his classmates.?®® Under these
ci rcunstances, we are constrained to find, as in Commandant V.
Stuart, ! that in this instance, "The underlying policy of the
statute necessitates [the sanction] ... to avoid the risks of
appel l ant's subsequent involvenent with marijuana offenses when
serving aboard nerchant vessels, to the detrinent of shipboard
safety, norale, and discipline."

ACCORDI NG&Y, I T IS ORDER THAT:

1. The instant appeal be and it hereby is denied; and

2. The Commandant's order affirmng the revocation of
appel l ant' s seaman' s docunent by the | aw judge, under authority of
446 U.S.C. 239b, be and it hereby is affirned.

REED, Chairnman, MADAMS, THAYER, BURGESS, and HALEY, Menbers
of the Board, concurred in the above opi nion and order.

( SEAL)

2Commandant v. Mdore, NISB Order EM 39, adopted Cctober 10,
1974.

BTr. 31. The legislative history of 46 U S.C. 239b clearly
evi nces the purpose of enabling the Coast Guard to proceed
agai nst the seaman's docunents of convicted traffickers, which
woul d i nclude such distributors of marijuana as this appellant,
al t hough their offenses may have been comm tted ashore whil e not
serving as seanen. H R Rep. No. 1559, 83 Cong. 2d Sess.
(1954).

1NTSB Order EM 31, adopted October 31, 1973.
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